
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



338 COLUMBIA LAW REVIEW. 

to regard this distinction has resulted in treating the fees due to 
officers and witnesses as the debt of tie contingent loser of the suit, 
and not as due immediately from the party for whom the services 
were rendered. The cost of litigation in this respect has consequently 
become needlessly expensive, inasmuch as the expense of credit officers 
or witnesses naturally are more readily incurred by a litigant than 
that of cash ones.™ 

In this country, however, while in certain instances a court may 
make extra allowances of costs, 16 the amount of costs recovered is 
generally so small that it by no means covers the expenses of a suit. 17 
Still, although in their origin costs were given as a punishment to a 
defeated party for causing the litigation, 18 most jurisdictions to-day 
consider costs, in theory at least, as compensation to a successful 
litigant for his expenses incurred in the litigation. 19 In England, 
the costs allowed to a successful litigant are the reasonable costs 
of the proceeding of such party in an action, including expenses 
incurred in obtaining the assistance of solicitors and counsel, and 
the expenses of the various steps in the action up to the signing of 
judgment. 80 The taxing officer, subject to the court's direction, is 
also given a very large discretion as to the amount which he may 
allow. 21 It may therefore be said that costs in England, unlike those 
in the United States, do in fact amount to a substantial indemnity 
for the expenses of the suit. 



The Writ of Pbohibition. — The writ of prohibition is a preroga- 
tive writ which at first issued only from the Court of King's Bench, 
but later in some cases from the Chancery, the Court of Common 
Pleas, or the Court of Exchequer. 1 The injury which it remedied 
was that of encroachment of jurisdiction, or calling one coram non 
judice. By means of this weapon the common law courts were able 
to assert their supremacy over the admiralty and ecclesiastical courts, 



"See O'Neil v. Kansas City etc. R. R (C. C. 1887) 31 Fed. 663. 

"See N. Y. Code Civ. Proa, §3253; Sentenis v. Ladew (1893) 140 N. Y. 
463, 35 N. E. 650. 

"Henry Ex'r. v. Murphy & Co. (1875) 54 Ala. 246; see Day v. Wood- 
worth, supra. Costs do not include expenses incurred preparatory to the 
commencement of an action. Studwell v. Cook (1871) 38 Conn. 549. 
Counsel fees are not generally included in costs. Sedgwick, Damages (9th 
ed.) §229; see Jacobson v. Poindexter (1883) 42 Ark. 97. 

"Dibbin v. Cook (1735) 2 Str. *1005; see Musser v. Good, supra. This 
view still prevails in a few jurisdictions. See Tillman v. Wood, supra. 
In Alabama the statute declares that costs are penal. See Lee v. Smyley 
(1849) 16 Ala. 773. Being deemed penal, statutes awarding costs were 
strictly construed, Dibbin v. Cook, supra, and this construction is generally 
followed today. Veidt v. Mo. K. & T. Ry., supra; State v. Baker (1912) 
35 Nev. 300, 129 Pac. 452. 

"Milliman, Law of Costs, § 1 ; see Stevens v. Central Nat. Bank (1901) 
168 N. Y. 560, 61 N. E. 904; Sommer v. Compton (1909) 53 Ore. 341, 
100 Pac. 289. 

"23 Halsbury Laws of England 184; see Glamorgan County Council v. 
Gt. Western Ry. (1894) 1 Q. B. D. 21. 

a 26 Halsbury Laws of England 797. 
*3 Bl, Coram., *112. 
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though a statute passed in 1296 provided an appeal to the Chancellor 
or the Chief Justice against the issuance of a prohibition to the 
ecclesiastical courts. 2 Later, the common lawyers tried to use this 
writ to curb the growing power of the chancery, but they failed. 8 
With the end of the struggle between the common law courts and 
their various rivals, the use of the writ of prohibition declined, but 
it still may be had to fulfill its original purpose of preventing an 
inferior court from usurping jurisdiction. The practice in issuing 
and enforcing the writ is regulated by statute, but its nature, object, 
and functions, as well as the facts governing its issue, are regulated 
by the common law.* It is an extraordinary judicial writ from a 
superior to an inferior court, 8 having as its object to restrain the 
inferior courts from exercising jurisdiction where they do not properly 
possess it at all, or else to prevent their exceeding their limits in 
matters of which they have cognizance. 6 The excess, as distinguished 
from the want, of jurisdiction, does not relate to the prevention of 
errors of law or procedure in an action over which the court has 
jurisdiction, but to a threat to make a decision which the court has 
not acquired jurisdiction to make, although it has general jurisdic- 
tion of the action. 7 It is often said that the issuance of the writ is 
purely a matter of discretion, 8 but it seems that it should issue as 
a matter of right where the inferior court clearly has no jurisdiction. 9 
However, it is held to be discretionary when there is another legal 
remedy, 10 or when the one asking for the writ is a stranger 11 to 
the original action sought to be prohibited. 12 Some courts refuse to 
grant the writ until a plea to the jurisdiction has been made in the 
lower court without success, 13 but in England and in many of the 
states such a plea is not an absolute prerequisite. 14 It is an original 
remedial writ, negative in its nature, and preventive rather than cor- 
rective, and so will not issue after the act has been done. 16 

a l Holdsworth, History of English Law, 94. 

'Ibid., 250. 

'People v. Wyatt (1906) 186 N. Y. 383, 394, 79 N. E. 330, 334. 

'High, Extraordinary Legal Remedies, § 762. 

"Bx parte Roundtree (1874) 51 Ala. 42; Quimbo Appo v. People (1860) 
20 N. Y. 531; Olden v. Paxton (1915) 27 Idaho 597, 150 Pac. 40. 

'People v. Hendrick (N. Y. 1915) 168 App. Div. 553, 153 N. Y. Supp. 
188, aff'd. in 215 N. Y. 339, 109 N. E. 486; Roswell v. Richardson (N. Mex. 
1915) 152 Pac. 1137. 

"People v. Westbrook (1882) 89 N. Y. 152. 

•See Mayor, etc., of London v. Cox (1867) L. R. 2 H. L. 239, 278; In re 
New York & P. R. S. S. Co. (1895) 155 U. S. 523, 15 Sup. Ct. 183. 

"In re New York & P. R. S. S. Co., supra. 

"The party seeking relief by a writ of prohibition need not be named 
as a party in the original action, but may show that he has an interest in 
the controversy. Cronan v. Dist Ct (1908) 15 Idaho 184, 96 Pac. 768. 

"Kilty v. Jackson (1903) 184 Mass. 310, 68 N. E. 236. 

"Southern Pac. Ry. v. Superior Ct (1881) 59 Cal. 471; State v. Judge 
of Dist. Ct. (1877) 29 La. Ann. 806. 

"Mayor, etc., of London v. Cox, supra; State v. Eby (1902) 170 Mo. 
497, 71 S. W. 52; see Weil v. Black (W. Va. 1915) 86 S. E. 666. 

"See State v. St Paul (1900) 104 La. 280, 283, 29 So. 112; but see Crit- 
tenden v. Booneville (1908) 92 Miss. 277, 45 So. 723. 
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The weight of authority is that a superior court will grant the 
writ of prohibition either in a case of abuse or usurpation of 
authority, where the inferior court has not jurisdiction of the person 
through faulty service, 18 or of the subject matter because it is outside 
of the territorial jurisdiction, 1 '' or because the amount is above or 
below the legal limit for the court's cognizance, 18 or where the inferior 
court is attempting to proceed under an unconstitutional statute or 
ordinance when property would be destroyed or the parties subjected 
to persecuting prosecution. 19 Another ground for issuance is the 
disqualification of a judge by interest 20 or prejudice. 21 The writ will 
not lie where there is another adequate remedy at law or in equity. 22 
Other remedies are not adequate if they are so slow as to produce 
mischief or immediate injury to property, and in such cases prohibi- 
tion should be granted. 23 

Though prohibition originally issued only to inferior courts, its 
use has been gradually extended, so that it now often issues also to 
quasi-judicial officers and boards. 2 * However, it will not issue to 
restrain wholly ministerial acts. 26 Consequently, when a state con- 
stitution includes prohibition within the limits of the original juris- 
diction of the supreme court, the legislature has no power to authorize 
the issuance of the writ to ministerial officers, since it cannot extend 
the functions of prohibition beyond those of the common law writ, 
to which lie constitution presumably refers. 29 Even when there are 
no constitutional difficulties, the court gives a strict construction to 
statutes that enlarge the scope of the writ, as is shown by the recent 
case of State v. Ewert (S. D. 1916) 156 W. W. 90. There a statute 
denned prohibition as the counterpart of mandamus, and provided 
that it should issue to restrain any officer from exceeding his juris- 
diction. Several previous decisions in South Dakota had taken it 
for granted that this statute authorized a prohibition against all minis- 
terial acts. But the court over-ruled these cases, and held that the 
word "counterpart" must have been used in a general sense, since 
jurisdiction can only be predicated of an officer acting in a judicial 
or quasi-judicial capacity. 

"People v. Inman (N. Y. 1893) 74 Hun 130, 26 N. Y. Supp. 329. 

"Pennsylvania R. R. v. Rogers (1903) 52 W. Va. 450, 44 S. E. 300. 

"State v. Judges of Ct. of App. (1888) 40 La. Ann. 771, 5 So. 114; Bul- 
lard v. Thorpe (1894) 66 Vt. 599, 30 Atl. 36. 

"State v. Eby, supra. 

"Forest Coal Co. v. Doolittle (1903) 54 W. Va. 210, 46 S. E. 238. 

a People v. Dist. Ct (Colo. 1915) 152 Pac. 149. 

^People v. Wyatts, supra; San Bruno v. Superior Ct. (Cal. 1915) 152 
Pac. 731. 

B See State v. Denton (1908) 128 Mo. App. 304, 107 S. W. 446; State v. 
Dist. Ct (Mont 1915) 146 Pac 743. "The adequacy of the appeal is the 
test to be applied to applications for prohibition, and not the mere question 
of jurisdiction or lack of jurisdiction." State v. Wright (1913) 76 Wash. 
383, 136 Pac 482. 

"Connecticut River R. R. v. County Com'rs (1879) 127 Mass. 50; see 
State v. Stackhouse (1880) 14 S. C. 417, 427. 

"Board of Education v. Holt (1903) 54 W. Va. 167, 46 S. E. 134. 

"Camron v. Kenfield (1881) 57 Cal. 550; State v. Hogan (1900) 24 
Mont. 379, 62 Pac. 493; Winsor v. Bridges (1901) 24 Wash. 540, 64 Pac. 
780. 



